providing legal and illegal aliens with free public schooling, emergency medical care, and beds in state prisons. Both states claim they have spent billions of dollars providing services to aliens, legal and illegal," and have sued the federal government to recoup the money they have spent, claiming the federal government should bear the burden of lax enforcement of the nation's immigration laws. Hispanics were noncitizens who should be excluded from the population base for drawing voting districts or calculating compliance with the Voting Rights Act.
The political stakes in such cases are considerable. Excluding noncitizens from the local apportionment base means shifting political power away from 11 . Florida estimates that it spends S884 million a year on schools, hospitals. prisons, and other public services for illegal aliens. Mark Silva, 14. In this Note, "local" refers to state, county, and municipal government. 15. Another alternative, proposed in the Los Angeles case. is drawing distncts with an equal number of voting-age citizens. See infra note 38.
16. Some people prefer the term "Latino" to the term "'Hispanic." which they feel glorifies the Spanish conquest and overemphasizes their European roots. Mark McDonald. Term Limits: Hispanic Latno? A National Debate Proves No One Name Pleases Everyone. DAL.AS MORNING NEWs. Jan. 13. 1993. at I C Latino is more common in California while Hispanic is popular in Florida. Id. This Note uses the term "Hispanic" for simplicity's sake without intending to take sides in the debate over terminology.
17. Garza, 918 F2d at 765; De Grand., 114 S. CL at 2651. The Voting Rights Act is codified at .12 U.S.C. § § -1973b § § (1988 § § & Supp. V 1993 .
areas with large populations of Hispanics or other immigrant groups. Excluding noncitizens from the apportionment base in Florida, for instance, cuts Dade County's share of the state population and so its entitlement to legislative seats by more than 30%. Such cases are also part of a subtle effort to limit government money flowing to both legal and illegal aliens. Shifting political power from Dade County, for instance, means fewer legislators to demand a fair share of government resources for their county. All of the county's residents, aliens and citizens alike, will suffer as a result." 8 Apportionment plans such as those in California and Florida provide a ready precedent that may well be invoked frequently in coming years. 9 With the anti-immigrant tide running higher than it has in decades, 20 sweeping both legal and illegal immigrants in its wake, can a push to exclude noncitizens from local apportionment bases be far behind? In this Note, I argue that notwithstanding an early Supreme Court decision granting states considerable latitude to define their apportionment base, 2 ' excluding only legal aliens from that base violates the Equal Protection Clause. To meet constitutional strict scrutiny, states that want to exclude only legal aliens must demonstrate that more than political or economic expediency underlies their decision; I argue that states cannot carry that burden.
Part I explains why states might be tempted to exclude only aliens from their apportionment base, as opposed to excluding all nonstate citizens, and explores the hidden costs of doing so. Part II lays out the permissive legal framework that grants states wide latitude in defining their apportionment bases and demonstrates that the Supreme Court's decision making alienage a suspect classification 22 effectively limits that permissive framework. Part III sets forth a limited exemption to strict scrutiny for alienage classifications-the political function exception-explains its contours and demonstrates that this doctrine would not permit states to exclude only legal aliens from their apportionment base. Applying strict scrutiny, Part IV argues that states cannot constitutionally exclude only legal aliens from their apportionment base. This Part concludes that states that want to protect their citizens' right to electoral equality can only do so by excluding all outsiders (e.g., nonresident military personnel, out-oftown college students, transients) from their apportionment base; legal aliens cannot be singled out for special treatment. 18 . See infra notes 64-73 and accompanying text. 19. No local government currently excludes noncitizens from its apportionment base, but I anticipate that local governments will face growing pressure to exclude noncitizens in the future. 
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I. THE POLITICS OF EXCLUSION
Putting constitutional issues aside temporarily, this Part outlines the political dilemmas faced by communities with large alien populations, illustrates the pressures that can lead to exclusion apart from a legitimate desire to protect citizens' voting rights, and analyzes the consequences. While it may be politically expedient to exclude only noncitizens from the local apportionment base, 23 doing so ultimately will hurt both legal aliens and their citizen neighbors. 24 Noncitizens who are excluded do not simply disappear but continue to reside in the community just as before, consuming their share of government services. The only clear result of exclusion is that a large number of persons using government services will no longer be represented in the legislature; consequently, their share of the public pie likely will be reduced. The bottom line is that both legal aliens and their citizen neighbors will suffer as everyone competes for a slice of that dwindling pie. Thus, this Part reaches on policy grounds what at first blush seems a counterintuitive conclusion: Local governments should not treat legal aliens any differently than they treat their own citizens in defining their apportionment base. The remainder of this Note reaches a similar conclusion on constitutional grounds.
A. Two Cases Excluding Aliens from the Population Base
The from their apportionment base-noncitizens, out-of-town students, nonresident military personnel, incarcerated felons, and similar groups-not just legal aliens. See infra notes 135-45 and accompanying text. Thus, this Note does not consider a desire to protect citizens* voting power as a justification for excluding only legal aliens from the local apportionment base. 24. This Part analyzes the policy consequences of the most likely exclusionary proposal: excluding all aliens, legal and illegal, from the local apportionment base. The identical analysis would apply in the unlikely case that a local government tried to exclude only legal aliens from its apportionment base. Another possibility would be to exclude only illegal aliens from the local apportionment base. No local government has tried to do so, however, probably in large part because it is extremely difficolt. if not impossible, to count illegal aliens accurately. See infra notes 147-56 and accompanying text. Even in this case, similar policy considerations would apply but with less force because illegal aliens receive few government services. Under federal law, local governments can deprive illegal aliens of almost all government benefits, except the right to receive emergency medical care and the nght to attend public schools. 42 U.S.C. § 1396b(v)(l)- (3) The court-ordered apportionment plan showed how two prized American values, electoral equality and equal representation, can conflict in areas with large noncitizen populations. Electoral equality rests on the principle that the voting power of all eligible voters should be weighted equally 29 In Garza, Hispanics made up 59.4% of the eligible voters in the safe Hispanic district. Garza, 918 F.2d at 778, 779 n.2 (Kozinski, J., concurring and dissenting in part). If the district court had drawn districts with equal numbers of citizens, the district would have contained nearly twice as many eligible voters, and Hispanics would almost certainly not have made up a majority of the district's eligible voters.
29. While it holds a powerful allure in both our political and legal discourse, electoral equality is unattainable in practice. As several commentators have noted, the American winner-take-all system cuts against a commitment to electoral equality, for the votes of people who back the losing candidate are totally discarded. The plan in Garza placed equal representation above electoral equality to remedy past discrimination against Hispanic voters. The five-member Los Angeles County Board of Supervisors claimed the district court's plan impermissibly diluted the voting power of non-Hispanic citizens, violating their right to electoral equality, because the number of citizens in three non-Hispanic districts vastly exceeded the number of citizens in the safe Hispanic district. The county argued that in those three districts each citizen's vote was worth less than a vote in the safe Hispanic district. 33 Drawing districts with equal numbers of citizens, however, would have splintered the Hispanic vote. It also would have meant that the total number of residents in the Hispanic district would have far surpassed the number of residents in the other districts to the all-but-certain detriment of the inhabitants of the Hispanic district.
A 1971 redistricting plan for the Los Angeles City Council, a plan rejected by the California Supreme Court nearly two decades before Garza, suggests how districts for the Los Angeles County Board of Supervisors would have come out had they been drawn to ensure electoral equality." The following The California Supreme Court noted that District 9, which had nearly 70% more inhabitants than District 4, was populated mostly by blacks (many of whom were not registered to vote) and Mexican-Americans (many of whom were not citizens). In rejecting the plan, which the court held was constitutionally suspect since it diminished minority representation, 6 the court stressed the importance of creating districts with a comparable number of total residents: 45 Like the Los Angeles case, the Florida litigation was most obviously a political battle, this time pitting Dade County's burgeoning Hispanic community against the dwindling number of non-Hispanic legislators in Dade County and their political allies from central and northern Florida. At stake were the distribution of seats between Hispanics and non-Hispanics in Dade County and the balance of power statewide between Hispanics and nonHispanics. The litigation was also an economic battle over the distribution of government resources, for a shift in political power inevitably would have altered Hispanics' share of government services and benefits.
B. The Temptation To Exclude Noncitizens
As the Los Angeles and Dade County cases suggest, excluding noncitizens from the local apportionment base or from the population base for calculating compliance with Section 2 of the Voting Rights Act is a tempting strategy for incumbent politicians fearful of losing their seats to a growing immigrant community. Such a strategy not only promises to preserve incumbents' seats but can also be politically popular, playing to the anti-immigrant sentiment of the larger political community. Excluding noncitizens has the added political appeal of channeling government benefits away from noncitizens. The stronger the anti-immigrant backlash, the more alluring such a strategy becomes. It is no coincidence that incumbent politicians tried to exclude noncitizen Hispanics in California and Florida, two states in which anti-immigrant fury was so pronounced that it helped propel embattled governors to reelection. 46 Florida and California are political bellwethers for the country on immigration issues, but they are not unique. An anti-immigrant mood has In Florida, Chiles was also at the nadir of his popularity when he seized on the anti-immigrant sentiment to resurrect himself politically. Chiles successfully pressured President Clinton to curtail the flow of Cuban rafters to Florida. After Clinton halted the influx by interdicting rafters in international waters and directing them to Guantanamo Naval Base, Chiles told a reporter covering Florida's heated gubernatorial campaign: "The only thing I can tell you is if there were 30,000 more rafters in Florida, I'd hate to be me running for office." Richard L. Berke, Gov. Chiles Seizes the Refugee Issue, N.Y. TIMES, Sept. 11, 1994, at A].
seized the nation as a whole. 47 The number of noncitizens is rising sharply in metropolitan areas throughout the country, placing an added strain on government services. 4 1 Other states already are contemplating following in California's footsteps by adopting their own Proposition 187;" 9 they are also considering imitating Florida by deporting illegal aliens serving state jail terms in order to save tax revenues and free up badly needed jail space. 5° The same potent dynamic of demographics and dollars that prompted efforts to exclude noncitizens from the apportionment base in California and from the population base for the Voting Rights Act in Florida could easily prompt similar efforts in other states. Ours is an age dominated by the politics of scarcity, and if states cannot increase the pie, they will be sorely tempted to limit the number of seats at the table.
C. Policy Arguments Against Excluding Noncitizens
While politically enticing, excluding noncitizens from the local apportionment base ultimately would hurt not only the noncitizens themselves but also their citizen neighbors by distorting representation. Local governments need an inclusive apportionment base to ensure that citizens and noncitizens alike are represented, however indirectly, and to ensure an equitable distribution of government goods to both citizens and noncitizens. In the past, some states apportioned on a narrow population base such as voters or adult males, 51 but the representative function of the apportionment base was generally not undermined because such groups were distributed relatively evenly.
5 2 Today, all states and local governments have a relatively inclusive apportionment base. 3 Such inclusivity, however, may be jeopardized by exclusionary politics, as Garza and De Grandy demonstrate.
According to New York's highest court, it is "appropriate" for the apportionment base to differ from and be more inclusive than the pool of eligible voters, because "[t]he goals and objectives of the concepts differ significantly. '54 Inclusion in the pool of eligible voters bestows the right to exercise political power; inclusion in the apportionment base ensures a modicum of representation. 5 Being included in the apportionment base furthers representational equality, ensuring that even persons without the franchise will have their needs and interests taken into account. Hawaii's 1991 Reapportionment Commission recently made a similar point, noting:
The focus of reapportionment is representation. Voting is merely one of a number of ways in which a person's right to be represented is manifested. The right to representation is a broader right of effective participation in, and relation to, the legislative process, including the right to petition the legislature, the right to bring one's needs to the attention of a particular legislator who has been elected in that district, and the right to be weighed in the composition of the legislature. Those entitled to vote and those entitled to representation are not necessarily the same. 56 Those included in the apportionment base but unable to vote cannot influence legislators directly; rather, they can only hope to sway legislators by virtue of 2639, 2641. In 1846, the plan was revised again by dropping the exclusion against paupers and increasing the number of Senate districts. Silva, supra, at 7. The 1846 revision was a political compromise, an effort to give New York and Kings Counties more power without giving them too much power. Counting all inhabitants would have greatly increased the political power of these counties, where many blacks and aliens lived; continuing to count only electors would have disproportionately disadvantaged these counties. Id. at 7-8. The honorable member seems to suppose that representation and the franchise are identical. They are as different as light from darkness. The Constitution says so; your own amendment proclaims it. You say that representation is to depend upon numbers. So did your fathers say so. They said it and you have followed their teaching, because they said it was a right to be represented, but not a right to vote. ' but is also probably required constitutionally, 62 even though citizen children obviously cannot vote. For legal aliens virtual representation is important because it means that they will be accounted for in the legislature by inclusion in the population base-the constituency for which the legislator secures government benefits.
Noncitizens [Vol. 104: 1441 Legal aliens may be excluded from the local apportionment base, provided their exclusion is not discriminatory.' More than other groups of outsiders, however, legal aliens warrant inclusion in the apportionment base for policy reasons, both for their own sake and for the good of their citizen neighbors. Legal aliens contribute to the community as much as citizens do. Legal aliens pay all the same taxes, 65 and were even conscripted into the military until the draft was abolished. 6 Like citizens, legal aliens depend on public schools, hospitals, and libraries and rely on local government for police service, fire protection, and garbage pickup. Many legal aliens sink roots deeply into the local communities and may even spend the remainder of their lives there. 67 For nearly all intents and purposes, legal aliens are indistinguishable from their citizen neighbors. Hence, legal aliens should be included in the local apportionment base in recognition both of their contributions to the community and their dependence on the community.
Extending representation to legal aliens redounds to the benefit of the entire community. 6 egal, resident aliens pay exactly the amount of local property taxes, federal income taxes, state income taxes and state and local sales taxes that they would pay if they were citizens." (citations omitted)). Illegal aliens are not exempt from paying taxes, and indeed pay billions. One study found that in the seven states with the largest populations of illegal aliens, such immigrants pay "$1.9 billion in state and local income taxes, sales taxes and property taxes" and "some $3.4 billion in Federal income taxes." Sontag, supra note 11, at A14.
While suffrage is no longer limited to property owners and so merely paying taxes does not give legal aliens a strong claim that they should be allowed to vote, it does provide a more compelling case for according them representation. After all, one of the rallying cries of the American Revolution was "No taxation without representation." MORGAN, supra note 58, at 239-41. and one in four adults are noncitizens respectively, excluding noncitizens from the local apportionment base would result in serious inequities in the delivery of many services. 69 Even if excluded from the apportionment base, noncitizens would remain physically present, swelling the real size of the districts where they live. Citizens and noncitizens in the larger districts would likely get short shrift in the legislature, as one of the judges in Garza noted, for the real size of their district would increase but the resources devoted to their district would not. " [A] ssuming that elected officials are able to obtain benefits for their districts in proportion to their share of the total membership of the governing body, [creating equally populous districts] ensures that constituents are not afforded unequal government services depending on the size of the population in their districts." 7 Indeed, excluding noncitizens from the apportionment base would impose greater hardships on a community than would excluding military personnel, prison and psychiatric inmates, or college students. Such groups lead a more insular, self-contained existence than legal aliens, and thus do not deplete the state's resources to the same degree as legal aliens do. Prison inmates or institutionalized psychiatric patients, for instance, place almost no demand on generally available local services and contribute nothing to the local community. Similarly college students living in dormitories and military personnel living on federal bases most often lead lives apart from the community, drawing on community services much less than the average area resident does. In addition, many of these groups enjoy special services, such as military hospitals or private university police, not paid for through general tax revenues. Thus, from a policy perspective, legal aliens should be the last group excluded from the local apportionment base, not the first one.
The Alaska Supreme Court emphasized the isolated nature of military life in upholding the state's plan to exclude only nonresident military personnel from the apportionment base for state legislative districts in 1973. The court said the "fundamental reason" for excluding nonresident military personnel was "their want of any contact with the state beyond mere presence." 7 ' To buttress its position, the court reviewed the common law rule, later enacted 69. With the demise of the rights/privileges distinction, states cannot exclude legal aliens from access to government services without triggering strict scrutiny. See infra notes 100-07 and accompanying text.
70. Garza, 918 F.2d at 778, 781 (Kozinski, J.. concurring in part and dissenting in part). Ironically. Kozinski favored districts with equal numbers of citizens over districts with equal numbers of inhabitants because he argued that electoral equality was more important than equal representation. Id. at 782. New York's high court made a similar point about the delivery of government services in rejecting a demand to exclude outsiders from the local apportionment base:
Military persons, children, mental patients and prisoners all affect the social and economic character of their environments. Their impact results in employment opportunities and contributes to the tax base. They also use services provided by the municipalities. Thus. their inclusion for apportionment purposes makes sense on several levels. into a federal statute, 7 z that people who enter the military do not lose their prior residence unless they take affirmative steps to become residents of the state in which they are stationed. The court observed, "[a]s a result of the common and statutory law and the economics of military life, the serviceman and his family may remain completely aloof from the state of assignment, neither utilizing its services nor contributing to its treasury or public life."" Legal aliens, by contrast, partake of life in the community just as much as citizens, paying all taxes and drawing on all community services. Thus, the ethical and policy arguments for including legal aliens in the local apportionment base are quite strong.
II. THE LEGAL FRAMEWORK
The decision to include or exclude noncitizens does not take place in a legal vacuum. The Constitution requires inclusion of all inhabitants in the apportionment base for congressional districts but does not specify procedures for drawing local districts or deciding who must be included. 74 76 The Court has interpreted that silence as meaning that local governments can exclude aliens, nonresident military personnel, and out-of-town students from their apportionment base.' Under that permissive framework, local governments could exclude legal aliens subject only to rational basis review. 78 In 1971, however, the Court declared alienage a suspect classification, automatically triggering strict scrutiny and preventing states from excluding only aliens from their apportionment base without compelling justification.
The Court's local apportionment cases reflect two competing models for applying equal protection doctrine to defining the local apportionment base. Unfortunately, the Court has endorsed both models as if they were interchangeable. 79 As discussed in the previous Part, the two models-one favoring electoral equality, the other equal representation-can lead to sharply different results in areas with large noncitizen populations. Under the broad framework established in Burns v. Richardson, however, either is constitutionally permissible.'°T he question in Burns was whether Hawaii could draw legislative districts based on voter registration rolls, rather than overall population figures. Hawaii contended that including Hawaii-based military officers, most of whom were neither permanent state residents nor registered voters, would distort the apportionment process by unfairly favoring areas with military bases."' The Court agreed and declared that states should be afforded broad deference in defining their apportionment base:
[T]his Court [has never] suggested that the States are required to include aliens, transients, short-term or temporary residents, or persons denied the vote for conviction of crime in the apportionment base by which their legislators are distributed and against which compliance with the Equal Protection Clause is to be measured. The decision to If that government sweeps too widely, attempting to exclude both legal and illegal aliens, however, its plan would face strict scrutiny. 9" 2 To pass strict scrutiny, a government must show that its proposal is necessary to serve a compelling state goal and that it does so by the least restrictive means possible. 93 That rigorous showing is designed to prevent the government from unjustifiably burdening the exercise of fundamental rights or from impermissibly discriminating against members of a suspect class such as legal aliens who are politically vulnerable because they are not entitled to vote. 94 Strict scrutiny is usually "'strict' in theory and fatal in fact," 5 while the Court rarely invalidates legislation under rational basis review. 96 Thus,
Graham and Plyler together mean that local governments would almost certainly be permitted to exclude illegal aliens and barred from excluding legal aliens; that is, if alienage were a typical suspect class. In Sugarman v. Dougall, however, the Court announced the political function exception to strict scrutiny for alienage classifications. 97 The Court held that states could constitutionally exclude legal aliens from political or government employment that "go[es] to the heart of representative government" without triggering strict scrutiny." Since creating the political function exemption in 1973, the Court has not upheld a single alienage classification that was subjected to strict scrutiny nor struck down a single alienage classification that was encompassed by the political function exemption. 99 Thus, a legal battle over a plan to exclude under equal protection review. Id. at 210-13. 92. A court reviewing a plan to exclude both legal and illegal aliens could conceivably divide the proposal into component parts and subject each to the appropriate level of scrutiny. The Court has heard only one equal protection challenge to an alienage classification since it declared in Plyler that illegal aliens do not constitute a suspect class. In Beral v. Fainter. 467 U.S. 216 (1984) . the Court scrutinized a Texas law that discriminated against legal and illegal aliens alike by requiring that notary publics be citizens. The Court analyzed the statute under strict scrutiny, and did not treat legal and illegal aliens separately 93. See, e.g., Plyler, 457 U.S. at 217 ("With respect to such classifications, it is appropriate to enforce the mandate of equal protection by requiring the state to demonstrate that its classification has been precisely tailored to serve a compelling government interest.").
94. LAURENCE H. TRIBE, AMERICAN CONSMTUiMONAL I.W § 16-6. at 1451 (2d ed. 1988). As the Court has noted: "[PIrejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry." United States v Carolene Prods. Co., 304 U.S. 144, 153 n.4 (1938 
III. THE POLITICAL FUNCTION EXCEPTION
The Court's political function exception only covers laws that exclude legal aliens from holding important elected or appointed government positions. In that political arena, the Court has decided not to treat alienage classifications as inherently suspect since they serve a valid state goal by limiting political participation to people who are full members of the body politic. This Part argues that inclusion in the apportionment base does not entitle aliens to hold important elective or appointed government office and so does not fall within the political function exception.
To decide whether the political function exception applies to an exclusion of legal aliens, it is helpful to place the doctrine in historical context. Before the Court made aliens a suspect class in Graham, the Court embraced a special public interest doctrine'0° that allowed states to discriminate against aliens when dispensing "privileges" such as owning real property,'' hunting, fishing,' 0 3 bearing arms,"°4 and entering licensed professions., 0 5 When states were enforcing "rights," primarily the right to hold private jobs in the "common occupations of the community," however, the Court struck down employment classifications based on alienage't 6 In Graham, the Court rejected the special public interest doctrine as part of a dated and discredited rights/privileges distinction and declared alienage a suspect classification for all state action. 0 7
While this opinion standing alone would have permanently extinguished the public interest doctrine, the Court resurrected limited state power to draw alienage classifications only two years later in Sugarman v. Dougall."' 0 In that case, the Court replaced the discredited rights/privileges distinction with a new dichotomy between the economic and political spheres. The thrust of the Court's pronouncement was that economic classifications based on alienage would be subjected to strict scrutiny while political classifications barring aliens from holding key positions in the body politic would be subject only to rational review in recognition of the state's constitutional prerogatives as a sovereign government. The Sugarman Court defined its new doctrine narrowly.
It held that states could set citizenship requirements that would apply "to persons holding state elective or important nonelective executive, legislative, and judicial positions" filled by "officers who participate directly in the formulation, execution, or review of broad public policy" because such 109. Id. at 647 (emphasis added). 110. Id. at 642-43. In a closely related case, In re Griffiths. the Court also limited the reach of the political function exception, rejecting Connecticut's assertion that the doctrine justified barring aliens from taking the state bar exam. 413 U.S. 717 (1973). "It in no way denigrates a lawyer's high responsibilities to observe that the powers to sign writs and subpoenas, take recognizances. land) administer oaths hardly involve matters of state policy or acts of such unique responsibility as to entrust them only to citizens--Id. at 724 (internal quotation marks omitted).
I1. Sugarman, 413 U.S. at 647. 112. Foley v. Connelie, 435 U.S. 291. 297 (1978) ("The essence of our holdings to date is that although we extend to aliens the right to education and public welfare, along with the ability to earn a livelihood and engage in licensed professioas, the right to govern is reserved to citizens.").
113. Ambach v. Norwick, 441 U.S. 68, 73-74 (1979) ("IS]ome state functions are so bound up with the operation of the State as a governmental entity as to permit the exclusion from those functions of all persons who have not become part of the process of self-government.").
114. See, e.g., Foley, 435 U.S. at 310 (Stevens, J.. dissenting) (saying he could not fathom how "inexplicably, every state trooper is transformed into a high ranking, policymaking official").
115 The Court attempted to reconcile its conflicting precedents and clarify the scope of the political function doctrine in Cabell v. Chavez-Salido." 7 In deciding whether a state could permissibly condition employment as a probation officer on citizenship, the Court expounded a two-part test:
Sugarman advised that a claim that a particular restriction on legally resident aliens serves political and not economic goals is to be evaluated in a two-step process. First, the specificity of the classification will be examined: a classification that is substantially overinclusive or underinclusive tends to undercut the governmental claim that the classification serves legitimate political ends.... Second, even if the classification is sufficiently tailored, it may be applied in the particular case only to "persons holding state elective or important nonelective executive, legislative, and judicial positions," those officers who "participate directly in the formulation, execution, or review of broad public policy" and hence "perform functions that go to the heart of representative government." We must therefore inquire whether the "position in question ... involves discretionary decisionmaking, or execution of policy, which substantially affects members of the political community."" ' 8 Underlying the second prong of the test-determining whether an official's function goes to the heart of representative government-is the Court's view that citizens, as full members of the body politic, should not be under the direct or indirect control of noncitizens. The determinative factor in applying the second prong is whether or not a particular position entails the exercise of authority over citizens. If it does, eligibility can be limited to citizens." 9 Applying its two-part test, the Cabell Court held that since probation officers exercise the state's sovereign power over citizen probationers, that position comes within the ambit of the newly clarified doctrine. 20 Even under the most expansive reading of the Cabell test, however, the political function exception does not extend to a statute barring legal aliens 120. Since Cabell, the Court has not tried to provide an operational definition of the political function exception again, and has, in fact, heard only one other case focusing directly on the doctrine. In Bernal v. Fainter, a case about a citizenship requirement for notary publics, the Court cited the Cabell test approvingly, and explained the political function exception this way: "This exception . . . applies to laws that exclude aliens from positions intimately related to the process of democratic self-government." 467 U.S. 216, 220 (1984) (finding states cannot bar aliens from serving as notary publics). The Court also cited the political function doctrine in Gregory v. Ashcroft, I I I S. Ct. 2395, 2401-02 (1991), as indirect support for its holding that states may set qualifications for state judges. from the local apportionment base. Aliens included in the apportionment base do not hold "elective or important nonelective executive, legislative or judicial positions" 12 ' no matter how capaciously one interprets the words "elective," "nonelective," or "important." Thus the political function exception does not apply, and a plan to exclude legal aliens from the local apportionment base should trigger strict scrutiny.
Indeed, the only Supreme Court case to consider whether the political function exception should apply to an alienage classification that did not entail a job or profession confirms this narrow reading. In Nyquist v. Mauclet,2'2 the Court fleshed out the vague contours of the doctrine in deciding an issue similar to that presented in this Note. In that case, the Court rejected New York's assertion that a law restricting college scholarships to citizens should be covered by the political function exception because of the state's interest in educating potential voters.1 23 The Court said:
[Tlhe Court [has] recognized that the State's interest "in establishing its own form of government, and in limiting participation in that government to those who are within the basic conception of a political community" might justify some consideration of alienage. But as Sugarman makes quite clear, the Court had in mind a State's historical and constitutional powers to define the qualifications of voters, or of "elective or important nonelective" officials "who participate directly in the formulation, execution, or review of broad public policy.'
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The Court's holding and language in Nyquist confirmed that the political function exception only extends to people who exercise important decisionmaking powers.' 2 1 Aliens included in the apportionment base, however, exercise no such power.
No judicial opinion has applied the political function exception to anything but an alienage classification requiring citizenship as a prerequisite for entry into certain jobs or professions.26 Invoking the doctrine to justify a legislative plan to exclude legal aliens from the local apportionment base would therefore be unprecedented and unjustifiable. It would also fly in the 125. Cf Gregory v. Ashcroft, III S. C. 2395. 2401-02 (1991) (upholding state authority to set citizenship qualifications for its judges, describing political function precedents as "stand~ing) in recognition of the authority of the people of the States to determine the qualifications of their most important government officials") (footnote omitted).
126. See Koh, supra note 90, at 74 n.114. 75 n.116 (citing lower court cases in which poliucal function exception did not apply and those in which it did); Developments, supra note 115. at 1404 n 35. 1405 n.44 (same).
face of the Court's insistence that the political function exception not be read expansively: "We emphasize, as we have in the past, that the political-function exception must be narrowly construed; otherwise the exception will swallow the rule and depreciate the significance that should attach to the designation of a group as a 'discrete and insular' minority for whom heightened judicial solicitude is appropriate.
'' 2 7
IV. STRICT SCRUTINY IN PRACTICE
Since the political function exception does not apply, proposals to exclude only legal aliens from the local apportionment base must pass strict scrutiny.
2 1 Under that standard, the Court strikes down "particular political outcomes as insufficiently justified, either for their looseness of fit between means and ends, or for the weakness of the interest they purport to serve.' 29 To pass strict scrutiny the state must satisfy a two-part test by showing that its classification: (1) serves a compelling state interest, and (2) is the most narrowly tailored means to achieve that goal. With one exception, the justifications for excluding legal aliens from the local apportionment base do not constitute a compelling state interest and thus fail the first prong. The one exception is to avoid dilution of citizens' voting power. This Part argues that even if a state claims to be excluding noncitizens from its apportionment base to protect citizens' electoral equality, a statute excluding only legal aliens, rather than all "outsider" groups, would fail the second prong of strict scrutiny analysis. Because of the "looseness of fit" between the state's chosen means and its stated end, the state could not demonstrate its statute was narrowly tailored to further its stated goal.
While legal aliens do not have a constitutional right to be included in the local apportionment base,1 30 they do have a legal right to equal access to government services. A local government that excludes legal aliens from the apportionment base in order to deprive them of government benefits would be trying to accomplish indirectly what the Court has barred it from doing directly. The Court has not only struck down the old public interest doctrine that once was invoked to justify discriminatory treatment,' 3 ' but has also barred local governments from burdening legal aliens under the federal preemption doctrine because of the national government's plenary powers over immigration matters.1 32 Excluding legal aliens from the apportionment base 127. Bernal v. Fainter, 467 U.S. 216, 222 n.7 (1984) (citation omitted). 128. Similarly, local governments that want to exclude only legal aliens from the population base for determining violations of Section 2 of the Voting Rights Act must also meet strict scrutiny.
129 376-80 (1971) . Not only has Congress chosen not to to achieve the same impermissible purpose once served by the public interest doctrine would similarly fail.
Only one state justification for exclusionary apportionment laws is sufficiently compelling to satisfy the first prong of the strict scrutiny test: preventing dilution of citizen voting power. The Court has stressed repeatedly, in the most emphatic of terms, the importance of ensuring that citizens' votes count equally. In Reynolds v. Sims, the Court declared, "To the extent that a citizen's right to vote is debased, he is that much less a citizen."' 33 Similarly, the Alaska Supreme Court concluded that excluding nonresident military personnel from the local apportionment base could pass strict scrutiny because doing so served "a compelling state interest, namely, the prevention of the dilution of its residents' voting strength."' ' Even a state that says its apportionment plan is necessary to prevent dilution of citizens' voting power still must satisfy the second prong of strict scrutiny analysis. One commentator explained the purpose animating the second prong's requirement for a tight fit between means and ends this way:
The "special scrutiny" that is afforded suspect classifications... insists that the classification in issue fit the goal invoked in its defense more closely than any alternative classification would. There is only one goal the classification is likely to fit that closely, however, and that is the goal the legislators actually had in mind. If that goal cannot be invoked because it is unconstitutional, the classification will fall. Thus functionally, special scrutiny, in particular its demand for an essentially perfect fit, turns out to be a way of "flushing out" unconstitutional motivation ...
Under this test, a local government's assertion that it is excluding only legal aliens from its apportionment base in order to avoid debasing citizens' voting strength would be flushed out as discriminatory. A government sincerely trying to avoid dilution of its citizens' voting strength should not care whether someone is a legal alien from Mexico, a student from Mississippi, or a soldier from Missouri. All are outsiders; all occupy a place in the apportionment base that might otherwise be filled by a citizen. A local government that genuinely wants to protect its citizens' voting power, and is not simply using that claim burden resident aliens, but it has also-with help from the courts--bestowed on legal aliens nearly all the 135. ELY, supra note 57, at 146.
as a pretext for discrimination, should exclude all outsiders-unless some outsiders are so few in number as to be statistically insignificant.
136
An example from the Court's equal protection jurisprudence helps illustrate why an apportionment plan based on an alienage classification would not meet the second prong of strict scrutiny analysis. In City of Cleburne v. Cleburne Living Center, the Court overturned a municipal requirement that group homes for the mentally retarded secure a special zoning permit, finding the ordinance violated the Equal Protection Clause. 137 Because the Court decided the case under lenient rational basis review, the Court did not scrutinize the importance of the city's proffered goal, protecting the residential character of the neighborhood, to determine whether it was compelling. Rather, the Court found that the city's ordinance did not dovetail with that goal. The Court said that if the city were serious about safeguarding its neighborhoods, the city would have required special permits for all non-single-family dwellings instead of adopting an ordinance singling out group homes for the mentally retarded. Phrased differently, the city's ordinance was fatally underinclusive because it irrationally targeted a small part of a larger problem. Thus, even under rational basis review, the regulation was constitutionally infirm. As the Court explained:
In the courts below the city also urged that the ordinance is aimed at avoiding concentration of population and at lessening congestion of the streets. These concerns obviously fail to explain why apartment houses, fraternity and sorority houses, hospitals and the like, may freely locate in the area without a permit. So, too, the expressed worry about fire hazards, the serenity of the neighborhood, and the avoidance of danger to other residents fail rationally to justify singling out a [group] home.., for the special use permit, yet imposing no such restrictions on the many other uses freely permitted in the neighborhood.
138
136. For apportionment cases involving local districts, the Court has accepted a population deviation of up to 10% between districts as de minimis and presumptively valid. White v. Regester, 412 U.S. 755. 763 (1973 The Cleburne Court found that the city's stated justification for its ordinance was probably a pretext, concluded that the ordinance appeared "to rest on an irrational prejudice against the mentally retarded,"' 39 and overturned the ordinance as fatally underinclusive.'4°T he same examination of the means-ends fit is required under strict scrutiny, only with much greater rigor. Thus, a local government's claim that it is protecting its citizens' electoral equality by excluding only legal aliens from its apportionment base would meet the same fate as the municipal ordinance in Cleburne. If other outsider groups, such as out-of-town students and nonresident military personnel, also resided in the area in significant numbers, the state could not justify treating legal aliens differently than it does these groups. Hence, the Court would almost certainly overturn a discriminatory plan after concluding that it appeared "to rest on an irrational prejudice" against legal aliens.
Similarly, in Sugarman, the Court overturned a statute barring aliens from New York's competitive civil service because the ban was both underinclusive and overinclusive. 4 ' The Court concluded the ban was overinclusive because it extended to jobs such as sanitation worker and typist, for which citizenship was not even arguably relevant; it was underinclusive because it did not extend to other important "elective and high appointive offices," for which citizenship was likely to be important. 4 2 The Court summarized its findings this way:
It is at once apparent, however, that appellants' asserted justification proves both too much and too little. As the above outline of the New York scheme reveals, the State's broad prohibition of the employment of aliens applies to many positions with respect to which the State's proffered justification has little, if any, relationship. At the same time, the prohibition has no application at all to positions that would seem naturally to fall within the State's asserted purpose. Our standard of review of statutes that treat aliens differently from citizens requires a greater degree of precision. 13 marriage and concluding that statute violated Equal Protection Clause because it was "grossly underinclusive" and "substantially overinclusive"). By greater precision, the Court means that statutes must be narrowly tailored to pass strict scrutiny; 144 that is, there must be a tight means-ends fit. Applying the Court's equal protection approach to Garza shows that the Los Angeles County Board of Supervisors' proposal to exclude only noncitizens (illegal and legal aliens) from the county's apportionment base would not have passed strict scrutiny because it was fatally underinclusive. The county's claim that its apportionment plan served a compelling need would have been undermined by the county's failure to exclude other large groups of outsiders from its apportionment base, especially nonresident military officers and out-of-county students at numerous local colleges. 45 Similarly, in De Grandy, the Florida legislature's proposal to adjust the "apportionment base" used for determining compliance with the Voting Rights Act by excluding only noncitizens would fail the strict scrutiny test.
139.
Of course, a state could exclude only a certain group from its apportionment base without triggering strict scrutiny if the excluded group were not a suspect class. For example, an apportionment plan that excluded only out-of-state students would be subjected to rational basis review because students have not been considered a "discrete and insular minority" entitled to heightened judicial protection. Indeed, College Park, Maryland, the home of the University of Maryland's principal campus, has repeatedly passed apportionment plans excluding students because nearly one in every three town inhabitants is a university student. 46 Thus in Garza, Los Angeles County could have excluded only illegal aliens from its apportionment base without triggering strict scrutiny because illegal aliens do not constitute a suspect class.' 47 The county only would have had to demonstrate that its policy was
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Allocating the Local Apportionment Pie rational and would probably have been able to withstand a challenge under this lenient standard of review. 4 ' As a practical matter, however, excluding only illegal aliens is probably not workable because it is difficult, if not impossible, to count illegal aliens. The simplest approach, and the one suggested by the Federation for American Immigration Reform (FAIR) in a 1980 lawsuit, is to subtract the number of illegal aliens from the total population of the country.1 49 As one commentator notes, however:
The main problem with this solution is that there is no assurance that the total population counted includes all, or even most, of the illegal aliens. If it does not, then the Bureau would be subtracting from citizen population. The second problem is that estimates of the illegal alien population range from three to twelve million. In short, no one knows how many there are to subtract. 5 ' Applying FAIR's proposed methodology to the 1970 census yielded "a total illegal alien count of minus 623,000."'' During a lawsuit about whether or not illegal aliens should be counted in the 1990 federal census, one expert estimated the number of illegal aliens in the country at between 1 and 5.6 million.
2
The Census Bureau does not even try to distinguish between legal and illegal aliens and with good reason.
5 3 Any attempt to modify the census to question aliens about their legal status is apt to discourage aliens from 148. As justification for its plan, the county could have asserted that it wanted to deny representauon to people in the country illegally. While it is debatable whether or not including illegal aliens in the apportionment base would accord them any effective representation, the Court has said that a policy whose effectiveness or purpose is debatable is rational for the purposes of rational basis review. Heller v Doe ex rel Doe, 113 S. Ct. 2637, 2646 (1993) . Since the Court permits legislatures to approach problems piecemeal under rational basis review, FCC v. Beach Communications. Inc.. 113 S. Ct. 2096 Ct. . 2102 Ct. (1993 . the Court would probably uphold a plan to exclude only illegal aliens. \while the Court has satd apportionment plans must be "'free from any taint of arbitrariness or discrimination. ' (1987) . The Census Bureau has no formal estimate for the number of illegal aliens counted in the 1990 census. It would be hard to make a reliable estimate because legal aliens are no longer required to register with the Immigration and Naturalization Service, and those registration figures were a key part of the methodology for calculating the number of illegal aliens in 1980. Id. at 392. The Immigration and Naturalization Service, however, has provided estimates of the number of illegal aliens in the United States The Service estimated 2.6 million illegal aliens were in the United States in 1990 and 3. [Vol. 104: 1441 cooperating with the census and so would decrease its overall accuracy. 5 4 Several courts have cited the near impossibility of counting illegal aliens as one reason for not attempting to exclude them from congressional districts." 5 If illegal aliens cannot be counted with some degree of accuracy, they cannot be excluded from the local apportionment base either.' 56 A state could also permissibly exclude all outsiders as Kansas did until 1990. 57 If challenged, the Kansas plan would not have been subject to strict scrutiny because Kansas excluded not only aliens but also out-of-state students, nonresident military personnel, and nonresident inhabitants of prisons, nursing homes, and hospitals. ' Thus the state did not impermissibly draw distinctions based on alienage. Similarly, a state could choose among nonsuspect groups in defining its apportionment base,' 59 provided its decision is not arbitrary.' 6 It could not, however, pick and choose among suspect classes (e.g., legal aliens) without meeting strict scrutiny. States still enjoy considerable flexibility in defining their apportionment base, but that flexibility is not unlimited. Graham v. Richardson means states cannot pursue the goal of greater electoral equality by sacrificing the equal representation rights of aliens alone.
V. CONCLUSION
The recent resurgence of nativism shows no signs of abating. The antialien temper of the times began with calls to curtail services to illegal aliens and to crack down on fraudulent asylum seekers. The rhetoric soon gave way to action. Congress appropriated more money for extra border guards,'"" and President Clinton upped the ante, seeking an extra $1 billion to apprehend illegal aliens. 62 Clinton also proposed summary expulsion at the border for people whose asylum claims are deemed frivolous and took administrative steps to deport ineligible asylum seekers more quickly. 6 Florida began deporting illegal aliens still serving state prison terms; California voters resoundingly ratified Proposition 187, touted as the "Save Our State" initiative.' 6 ' In time, the attack on illegal aliens spread to all aliens. House Republicans, as part of the Contract with America, pledged to exclude legal aliens from the welfare state, even though legal aliens' tax dollars would still go toward programs for which they would no longer be eligible, including Medicaid, food stamps, and welfare. Elected officials in Los Angeles County and Florida proposed excluding all aliens from the apportionment base for local districts and for calculating compliance with the Voting Rights Act.
With nativist sentiments still rising, other jurisdictions will be sorely tempted to exclude aliens from their apportionment base. Incumbent politicians will see such a strategy as a bulwark to protect their seats against the growing clout of minority voters. Nativists will see it as a way to steer government resources away from aliens. This Note is intended as a preemptive strike against such exclusionary political tactics.
Together Burns and Graham mean that local governments cannot exclude only legal aliens from their apportionment base, no matter how politically or economically expedient doing so appears to be, without triggering strict scrutiny. Cabell shows that the political function exception to strict scrutiny does not immunize government plans to deprive legal aliens of virtual representation by excluding them from the local apportionment base. Subjected to the rigors of strict scrutiny, nativist-driven plans to exclude only legal aliens cannot pass constitutional muster. Local governments that want to pursue electoral equality cannot do so on the cheap; they must exclude all outsiders, 161 When the nativist winds howl, the Constitution will provide legal aliens with some shelter. It should ensure at least that legal aliens are not the sole group deleted from the local apportionment base.
